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IlncbMO TeHepajibHoro ceKpeTapa ot 19 MapTa 2014 rona 
Ha hmh IIpeaceAaTejiH CoBeTa Be3onacHocTH 

Hmcio uecTb HacTosrmHM npe^cTaBHTb BaM nncbMo CexpeTapa Me>K^yHapo^- 
Horo yronoBHoro cyna ot 28 a h Bap a 2014 ro/ia, npenpoBOK/iaroinee BbirreceHHoe 
IlaiiaTOH npe^BapHTeJibHoro npoH3BOflCTBa I «PeineHHe o npHeMJieMocTH flena npo- 
thb AO^yjuibr ac-CeHyccH» (pemeHHe o npneMJieMo cth acanoGti npoTHB A6flynnbi 
ac-CeHyccn) b cb33h c flenoM IIpoKypop npomue Caufpa anb-HcjiaMa Kaddcufiu u 
A6dyjuibi ac-Cenyccu. 

11 OKTa6pa 2013 ro^a nanaTa npe^BapHTenbHoro npoH3BO,gCTBa I nocTaHOBH- 
na, hto fleno nporaB AO^ynnti ac-CeHyccH aBJiaeTca HenpHeMJieMbrM k npoH3BO^- 
CTBy b Cyzje b cnny npHimnna KOMnneMeHTapHocra, o6o3HaneHHoro b cTa- 
Tbe 17 (1) (a) Phmckoto CTaTyTa. 

Cbohm nncbMOM CeKpeTapb b cootbctctbhh co CTaTbeir 17 CornameHHa o 
B3aHMooTHomeHHax Meayiy OpraHmamreH OOueflHHeHHbix Haund h CygoM yBe^o- 
mhji o BbiHeceHHOM pemeHHH o npneMneMocTu flna npenpoBoac^eHna ero CoBeTy 
Be3onacHocTH. KpoMe toto, CexpeTapb npoHHcjjopMHpoBan TeHepajibHoro cexpeTa- 
pa o tom, hto Ha 3to pemeHHe no^aHa anennagHa. 

Eyzjy npH3HaTeneH 3a flOBeflemie stoto nncbMa h pe3K)Me pemeHHa o npneM- 
neMocTH Tio cBeTjeHHa hjichob CoBeTa Be3onacHOCTH. IIoiiHbiH tckct .naHHoro pe- 
rneHHa (TOJTbKo Ha aHrnHHCKOM a3biKe) HMeeTca no cire^yromeMy a^pecy: www.icc- 
cpi.int/iccdocs/doc/docl 663 102.pdf 


( Tlodnucb ) IlaH Th MyH 


14-27067 (R) 260314 260314 

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIl 


Ilpaci>(i OTnpnm hi iropnayw mpepaficrney x 





S/2014/203 


IIpHJIOSKeHHe 

[nO^HHHHBIH TeKCT Ha aHTJIHHCKOM a3BIKe] 

Hmcio necTb cocnaTbca Ha Moe nnctMo ot 15 OKTadpa 2013 roaa 
(cm. S/2013/649), kotoplim npenpoBoacaanocb «PemeHHe o npHeMJieMocTH aena 
npoTHB AS^yjiJibr ac-CeHyccn» (ICC-01/ll-01111-466-Red), BtraeceHHoe IlaiiaTOH 
npe^BapHTejibHoro npoH3BoacTBa I 11 oicradpa 2013 roaa no aeny IIpoKypop npo- 
mue Caiufia ajib-McjiaMa Kaddacfiu u AGdyiuibi ac-Cenyccu, pirn aaJibHeiimero npe- 
npoBoacaeHHa CoBeTy Be3onacHocTH. 

B cooTBeTCTBHH c npaBHJiaMH 59 (1) h (2) IIpaBHJT rrpoueaypbr h aoKa3biBaHHa 
HacToauiHM npenpoBO/K^aro pe3ioMe aaHHoro pemeHHa b penax HHtJjopMHpoBaHHa 
HJieHOB CoBeTa Be3onacHocTH (cm. aodaBaeHHe). XoTen 6bi aodaBHTb, hto 
17 0KTa6pa 2013 roaa aaujHTa A6ayaai>i ac-CeHyccn noaaaa anenaapHio Ha 3to 
pemeHne (ICC-01/ll-01/ll-468-Red) h hto 3Ta anennapHa Bee eme paccMaTpHBaeT- 
ca. 


Bonpoc o CHTyauHH b JIhbhh 6biji rrepeaaH ana paccMOTpeHHa IIpoKypopy 
MeacflyHapoflHoro yronoBHoro cyaa pesoJirouHen 1970 (2011), npHHaTOH Cobctom 
Be3onacHocTH 26 <jieBpa.na 2011 roaa. 


(IJodnucb) XepMaH (J»oh Xe6ejib 
CeKpeTapb 
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,H,o6aBJieHHe 

Pe3iOMe pemeHHH o npneMJieMOCTH nejia npoTiiB 
r-Ha ASayjiJibi ac-CeHyccn 

CeroaHa IlaiiaTa rrpeaBapHTenbHoro npoH3BoacTBa I MeacayHapoaHoro yro- 
noBHoro cyaa nocTaHOBHna, hto aeno nporaB r-Ha ac-CeHyccn aBnaeTca HenpneM- 
neMBiM k npoH3BO^CTBy b Cyae cornacHo CTaTbe 17 (1) (a) PHMCKoro CTaTyTa. 

27 HioHa 2011 roaa IlaiiaTa Bbiaana opaep Ha apecT r-Ha ac-CeHyccn b cb33h c 
noanaaaiomHMH noa CTaTbH 7 (1) (a) h (h) CTaTyTa npecTynneHHaMH nporaB neno- 
BeHHocTH (yOHHCTBo h rrpecneaoBaHHe), KOToptie eoBepmanHCb b BeHra3H, JlHBHa, 
c 15 (JjeBpana 2011 roaa no KpairaeH Mepe ao 28 <j>eBpana 2011 roaa. 

2 anpena 2013 roaa JlHBHa onpoTecTOBana npHeMaeMocTb aena npoTHB 
r-Ha ac-CeHyccn, h BnocneacTBHH cTopoHbi h ynacTHHKH pa36HpaxenbCTBa noaann 
nHCbMeHHbie xonaTaiicTBa. 

JlHBHa yTBepacaana, hto ee HannoHaJibHaa cyaeOHaa cncTeMa aKTHBHo 3aHH- 
Manacb paccneaoBaHHeM aeaTenbHocTH r-Ha ac-CeHyccn c 9 anpena 2012 roaa. JlH¬ 
BHa 3aaBnana, hto OHa npeacTaBHna BecbMa KOHKpeTHbie h HMeromne Bbicoicyio ao- 
Ka3aTenbCTBeHHyio ueHHocTb (jjaKTbi, aocTaTOHHbie ana aoica3aTenbCTBa Toro, hto 
OHa npnHHMaeT KOHKpeTHbie h peanbHbie Mepbi ana paccneaoBaHHa Toro ace aena, 
KOTopbiM 3aHHMaeTca Cya. TeMaraica HannoHaJibHoro pa36HpaTenbCTBa, no ee MHe- 
hhk), ropa3flo ninpe TeMaraKH paccneaoBaHHa Cyaa, ho npn stom BKJiioHaeT ee. Kaic 
yTBepacaanocb, paccneaoBaHHa Ha Han ho Han b ho m ypoBHe oxBaTbiBaioT nepnoa c 
80-x roaoB npomnoro cToneTHa h BKJiioHaioT nepnoa co BpeMeHH aico 6 bi HMeBuinx 
MecTo HanaaeHHH Ha rpaacaaHCKHx jihii c 15 (JjeBpana 2011 roaa, ana Han an a peBo- 
nrouHH, ao naaeHHa peacHMa Kaaaacjw 20 OKTa6pa 2011 roaa. JlHBHa Ha3Bana npe- 
CTynneHna, no KOTopbiM, Rax OHa oacnaaeT, r-Hy ac-CaHyccH 6 yayT BbiaBHHyTbi 06 - 
BHHeHna b xoae cyneOHoro npouecca, h yTBepacaana, hto 3thx o6bhh6hhh aocTa- 
tohho ana ycneniHoro onpoTecTOBaHna npneMJieMocTH aena k npoH3BoacTBy. 

KpoMe Toro, JlHBHa yTBepacaana, hto paccneaoBaHHe He yTpanHBaeT lopnaH- 
HecKoil cnnbi BcneacTBHe cjiaicropoB «HeacenaHHa» nnn «Heenoeo6HOCTH». yica3bi- 
Banocb, hto norncTHHecKHe acneKTbi cyaonpoH3BoacTBa oOecneneHbi h hto 6yayr 
npeaocTaBneHbi HaaneacaujHe noMemeHHa ana 3ana cyaa h noMemeHHa ana coaep- 
acaHHa noa CTpaaceft. yTBepacaanocb, hto noMomb h noaaepacica, OKa3aHHbie JIhbhh 
paaoM ynpeacaeHHH OpraHHsauHH OObeanHeHHbrx Haimil, EBponeftcKHM cok>30m h 
npaBHTenbCTBaMH HexoTopbix cTpaH b nacTH ocymecTBneHHa Mep no o6ecneneHHio 
npaBocyana b nepexoaHbiH nepnoa, nonoacHTenbHo noBnHaioT Ha rrpeacToamee cy- 
aonpoH3BoacTBO. JlHBHa noanepKHyna, hto y Hee HeT ocHOBaHnil orpaacaaTb 
r-Ha ac-CeHyccH ot paccneaoBaHHa hhh cyaeOHoro npecneaoBaHHa, hto noao3pe- 
BaeMbiH HaxoaHTca noa CTpaaceft b KOHTponnpyeMOM rocyaapcTBOM ynpeacaeHHH h 
hto HeoOxoanMbie aoKa3aTenbCTBa h CBHaeTenbCKHe noKa3aHHa coOnpaioTca b co- 
OTBeTCTBHH c npaKTHKOH BHyTpeHHHx paccneaoBaHHH. JlHBHa HacTaHBana Ha tom, 
hto HeT HHKaKHx aoKa3aTenbCTB Toro, hto OHa He cnocoOHa hhh He acenaeT bccth 
paccneaoBaHHe 3Toro aena aonacHbiM o6pa30M. 
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CooTBeTCTBeHHo, k nanaTe bbina o6pameHa npocbba obbaBHTb neno b otho- 
meHHH r-Ha ac-CeHyccn HenpneMneMbiM k npoH3B07icTBy b Cyne huh ace, b KanecT- 
Be ajTbTepHaTHBbi, paccMOTpeTb B03M0acH0CTb npHMeHeHHa no3HTHBHoro n071x071 a k 
npHHUHny KOMnjieMeHTapHOCTH, o6i.hbhb o HenpHeMjieMOCTH nena npn cobnioTie- 

HHH KOHKpeTHbIX yCJIOBHH HJIH TipyTHX TeKyiHHX o6a3aTeiIbCTB. 

PyKOBOTiCTByacb cyue6Hoii npaKTHKoii ArrennaiiHOHHoii nanara b othohichkh 
TOJ iKOBaHHa CTaTbH 17 CTaryra, nanaTa nocTaHOBHjia, hto npHMeHHTejiBHo k npo- 
TecTy b oTHomeHHH npHeMJieMocTH nena k npoH3BoncTBy HeobxonnMo paccMOTpeTb 
TIBa Bonpoca: 

a) paccneTiyeTca nn naHHoe neno huh B03byacneH0 no HeMy yronoBHoe 
rrpecnenoBaHne Ha HaiwoHanbHOM ypoBHe Ha momcht pa3bHpaTenbCTBa npHMeHH- 
TejitHO k npoTecTy b OTHomeHHH npHeMjieMOCTH Tiena k rrponaBoncTBy; h 

b) TieHCTBHTenbHo nn rocyTiapcTBo He acenaeT huh He cnocobHo bccth Ta- 
Koe paccneTioBaHHe huh BoabynnTb yronoBHoe npecneTioBaHHe nonacHbiM o6pa30M. 

IlepBoe TpeboBaHHe cBa3aHo c paccMOTpeHHeM Bonpoca o tom, xacaeTca jih 
npoBOTiHMoe JIhbhch paccneTioBaHHe «toto ace 7 iena», xapaKTepH3yioineroca 71 By m a 
KOMnoHeHTaMH: to ace hhiio h to ace noBeTieHHe. nanaTa oTMerana, hto, cornacHO 
TonKOBaHHio AnennaiiHOHHOH nanaTbi, nocneTiHee 03HanaeT, hto paccneTioBaHHe 
Hnn cynebHoe npecneTioBaHHe Tionanibr KacaTbca «no cymecTBy» toto ace noBeTie- 
HHa. nanaTa noTinepicHyna, hto noHaTHe o tom, hto npeTiCTaBnaeT co 6 oh «no cyme- 
CTBy to ace noBeTieHHe, KOTopoe npeTinonoacHTenbHo aBnaeTca npeTiMeTOM paabnpa- 
TenbCTBa b Cy 7 ie», pa3nHnaeTca b 3aBHCHMOCTH ot KOHKpeTHbrx (JiaKTOB h obcToa- 
TenbCTB Tiena h hto noaTOMy 3 tot Bonpoc TpebyeT ocoboro aHanH3a b icaacnoM koh- 
KpeTHOMcnynae. 

nanaTa Tiana onpeTieneHHe npHnncbiBaeMOMy r-Hy ac-CeHyccH b xoiie paabn- 
parenbCTBa b CyTie noBeTieHHio, H3noaceHHOMy b opiiepe Ha ero apecT, KOTopbiii 
TpaxTyeTca b coBOKynHocTH c pemeHHeM, npwHaTbiM Ha ocHOBaHHH CTaTbH 58, h 
cpaBHHno 3to noBeTieHHe c noBeTieHHeM, cnyacauiHM npenMeTOM pa3bHpaTenbCTBa, 
npeTinonoacHTenbHo npoBOTiHMoro nHBHHCKHMH cyTiebHbrMH opraHaMH, hto cneiiyeT 
H3 TioKa’iaTenbCTB, rrpencTaBneHHbix JIhbhch b obocHOBaHne CBoero npoTecTa. Ebi- 
no ycTaHOBneHo, hto rrpenrronoacHTenbHoe noBeTieHHe, cjinrypnpyiomee b Tiene, 
paccMaTpHBaeMOM CyTioM, xacaeTca HHTiHBnnyanLHOH yronoBHoil otbctctbchhocth 
r-Ha ac-CeHyccn 3 a ybnHCTBa h aKTbi npecneTioBaHHa MHpHbix TieMOHCTpaHTOB h 
nonHTHHecKHx TiHccHTieHTOB b cnny hx (peanbHOH nnn mhhmoh) nonHTHHecKOH on- 
no3HiiHH peacHMy Kannacjw. 3th npecTynneHHa npeTinonoacHTenbHo coBepmanncb 
HenocpeTicTBeHHo t-hom ac-CeHyccn hhh pyicaMH nnBHHCKnx can be3onacHocTH b 
xoTie noTiaBneHHa neMOHCTpaiiHH b BeHra3H c 15 cjieBpana 2011 roTia no KpaiiHeii 
Mepe tio 20 cjieBpana 2011 roTia b paMxax cnnaHnpoBaHHOH Ha caMOM bmcokom 
ypoBHe nnBHHCKoro TocyziapcTBeHHoro MexaHH3Ma nonnTHKH, HanpaBneHHOH Ha to, 
HTobbi niobbiMH cpeTicTBaMH npeTioTBpaTHTb h noTiaBHTb peBomoiinio npoTHB pe- 
acHMa Kannacjw, npoHcxoTiHBmyio Ha Bceii TeppHTopnn JIhbhh. 

nanaTa oTMeTnna, hto b pemeHHH, npHHHTOM Ha ocHOBaHHH CTaTbH 58, co- 
TiepacHTca nepeneHb KOHicpeTHbix «HHiiHTieHTOB» nnn «cobbiTHH». OnHaxo, no- 
CKonbKy ohh He aBnmoTca yHHicanbHbiMH npoaBneHHaMH rrpenrronoacHTenbHoro 
npecTynHoro rroBeneHna r-Ha ac-CeHyccn, a aBnaioTca nniiib noKa3aTenbHbiMH h 
HeHcnepnbiBaioHiHMH npHMepaMH, BHyTpeHHne pa3bHparenbCTBa He oba3arenbHO 
TIonacHbi KacaTbca Kaac.noro H3 sthx «HHiiHneHTOB». HanporaB, tot cjiaKT, hto Ha- 
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UHOHajTtHoe pa36HpaTeni.cTBo oxBaTbiBaeT HeKOToptie H3 sthx «HHHHaeHTOB», 
Bioiioqaa Te, KOToptie xapaKTeprayiOTca oco6bim HacnaneM huh npeacTaBnaioTca b 
3HaHHTem.HOH CTeneHH noKa3aTeni.Hi.iMH junt npHnncbmaeMoro r-Hy ac-CeHyccn 
noBeneHHa, 6 bin HCTOJiKOBaH b noab3y toto, hto paccaeayeTca to ace aeao. 

IlaiiaTa nocraHOBHna, hto npeacTaBaeHHbie JIhbhch aoKasareabCTBa aBnaioT- 
ca HOCTaTOHHtiMH jin if 3aKJiioHeHHa o tom, hto b cyaebHOM pa36HpaTejTbCTBe no ae- 
ay r-Ha ac-CeHyccH HaunoHaabHbrMH opraHaMH npnHHMaioTca KOHKpeTHtie h no- 
CTynaTeabHbie Mepbr. JIhbhhckhc opraHbi onpaniHBaaH cBnaeTeaen, coGnpaan ao- 
KyMeHTaabHbie MaTepnaabi (TaKHe xax MeanunHCKne KapTbi, cBnaeTeabCTBa o 
CMepTH h nncbMeHHbre npHKa3Bi) h 3anpauiHBaaH y BHeuiHnx hctohhhkob majjop- 
Mapnio, Kacaromyroca paccaeaoBaHHa. PaccaeaoBaHHe Beaocb no mhothm HanpaB- 
aeHnaM, CBnaeTeaen npocnan npoacHHTb n aonoaHHTb HexoTopbie aaeMeHTbi nx 
CBnaeTeabCKHx noKa3aHnn, a Taicace npoKOMMeHTnpoBarb HHcfiopMaunro, npeaoc- 
TaBaeHHyio apyrnMn cBnaeTeaaMn, n aoKyMeHTaabHbie aoxasaTeabCTBa, xpaHHB- 
mneca b apxnBe caeacTBeHHtix MaTepnaaoB. CneaoBarenn 3aaaBaan Bonpocbi ot- 
ho cHTeabHo noTeHnnaabHo cHHMarouinx BHHy oScToaTeabCTB, n noayHeHHaa hh- 
(jjopMapna aoaacHbiM o6pa30M (JjHKcnpoBaaacb. Ot nocTpaaaBmnx, 3aaBHBmnx o 
coBepuieHHH npecTynaeHHH, TpeSoBaan noaKpennTb nx yTBepacaeHna aoxyMeH- 
TaabHtiMH aoKa3aTeabCTBaMH. 

Ilanara npnmaa k BbiBoay, hto JlnBna aoaacHbiM o6pa30M noaTBepanaa CBoe 
yTBepacaeHne o tom, hto HaunoHaHbHbre opraHbr cTapaioTca npoacHHTb c noMombro 
o6o3HaHeHHbix Bbruie KOHKpeTHbrx n nocTynaTeabHbix Mep CHeayroinne HMeiomne 
OTHomeHne k aeay (JjaKTHnecKne acneKTbr: 

a) HaanHne hohhthkh, HanpaBaeHHon Ha to, HTo6bi hioSlimh cpeacTBaMH 
npeaoTBpaTHTb n noaaBHTb aeMOHCTpaunn npoTHB peacHMa Kaaaacjjn; 

b) Mo6nan3auHK) BoeHH3HpoBaHHbix (J)opMHpoBaHHH n CHapaaceHna, Bep- 
6oBKy HaeMHHKOB, noacTpeKaTeabCTBo ana k ybnncTBy aeMOHCTpaHTOB, npeaoc- 
TaBaeHne cpeacTB cnaaM 6e3onacHocTH n npnBeaeHHe b aencTBne apyrnx Mexa- 
hh3mob ana noaaBaeHna MnpHbrx aeMOHCTpaunn, BKaionaa poab r-Ha ac-CeHyccn h 
ero npeanoaoacHTeabHbix coo6luhhkob b coBepmeHnn 3thx aencTBHn; 

c) KOMaHaoBaHne r-Ha ac-CeHyccH cnaaMH 6e3onacHocTH h ero npHcyrcT- 
Bne b BeHra3H HenocpeacTBeHHo nocae Toro, xax BcnbixHyaa peBoarouna, aaa 
ynpaBaeHHa CHTyaaneH; 

d) ocymecTBaeHHe cnaaMH 6e30nacH0CTH MHoroHncaeHHbrx HanaaeHHH Ha 
MnpHbix aeMOHCTpaHTOB bo mhothx paftoHax BeHra3H c 15 no 20 (JieBpaaa, npn- 
Beaninx k rndean h cepbe3HbrM paHeHnaM orpoMHoro nncaa rpaacaaHCKHx ana, a 
TaKace aHaaornHHbrx HanaaeHHH, npoHCxoaHBHmx Ha TeppnTopnn cTpaitbr Ha npo- 
TaaceHHH Bcero nepHoaa noaaBaeHHa peBoaioaHH npoTHB peacHMa Kaaaacjw; 

e) HenocpeacTBeHHoe ynacTne r-Ha ac-CeHyccn b paccTpeae MnpHbix ae- 
MOHCTpaHTOB b BeHra3H b nepnoa c 15 no 20 c)>eBpaaa 2011 roaa; 

f) apecT acypHaancTOB, aKTHBHCTOB h rpaacaaHCKHx ana, yHacTBOBaBuinx b 
aeMOHCTpaanax npoTHB peacHMa Kaaaacfw, h poab r-Ha ac-CeHyccn h ero npeano- 
aoacHTeabHbix cooOihhhkob b HeKOTopbix H3 sthx co6mthh; h 

g) caynan aaaepacaHna h nbiTOK rpaacaaHCKHx auccHaeHTOB. 
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Ha 3tom ocHOBaHHH nanaTa ynocTOBepnjTacb b tom, hto npoBonnMbre JIhbhch 
paccnenoBaHHa oxBaTtiBaioT HMeromne OTHomeHHe k neny rjiaxTHHecxHe acnexTbr 
npe^nojTO>KHTejTbHoro noBenerrHn r-Ha ac-CeHyccn, KOTopbie paccMaTpHBaioTca b 
xone pa36HpaTeni.cTBa b Cyne, h, cootbctctbchho, npranna k 3axnioHeHHio, hto 
JIhbhh npo^eMOHCTpapoBana, hto OHa npoBonHT BHyTpeHHee cyzrebHoe paabnpa- 
TenbCTBo, KOTopoe oxBaTbiBaeT to ace neno, hto h neno, paccMaTpHBaeMoe b Cyne, 
no CMbicjry cTaTbn 17 (1) (a) CTaTyra. 

Hto xacaeTca BTopon Hacra TecTa, a hmchho nericTBHTenbHo nn rocynapcTBO 
He acenaeT huh He cnoco6Ho bccth paccnenoBaHne huh BoaSynnTb yronoBHoe npe- 
cae^oBaHHe nonacHtiM o6pa30M, to nanaTa HanoMHHna o tom, hto rocynapcTBO, 
ocnapHBaromee npHeMireMocTb nena, nonacHo nonxpenHTb Bee acnexTbr npoTecTa b 
OTHOHieHHH npHeMJieMO CTH B TOH CTeneHH, B XaXOH 3TOTO Tpe6yiOT KOHKpeTHbie 06- 
CToaTenbCTBa nena. OnHaxo nanaTa npH3Hana, hto noxa’iaTejrbCTBeHHbre obcyacne- 
hhh Bonpoca o HeacenaHHH nnn Hecnoco6HocTH JIhbhh 6ynyr HMeTb cMbrcn nnmb 
npn HanHHHH comhchhh b HanneacameM xapaxTepe BHyTpeHHHx paccnenoBaHHH. H 
xoth 6peMH noKa3aTenbCTBa neacnT Ha JIhbhh, rjiaxTHHecxHe yTBepacneHHa mo6oii 
CTopoHbi HnH ynacTHHKa nonacHbi 6biTb b nocraTOHHOH CTeneHH noxa3aHHMMH, nna 
toto HTo6bi cHHTaTbca HanneacaiiiHM o6pa30M npencTaBjreHHbiMH. 

npHHHMaa pemeHne, nanaTa nenocTHo yHHTtiBana hihpoxhh xpyr cfiaKTHae- 
ckhx yTBepac^eHHH ctopoh h ynacTHHKOB, KOTopbre 6 burn coHTeHbr xax othochuih- 
mhch k neny, Tax h b nocTaTOHHOH CTeneHH noxaaaHHbrMH. Cpenn hhx yTBepacne- 
hhh o KonnaecTBe h xanecTBe noxa3arenbCTB, co6paHHbrx b paMxax xacaromHxca 
r-Ha ac-CeHyccn paccnenoBaHnii, 06 oxBaTe, MeTononorHH h pecypcax paccnenoBa- 
hhh no neny r-Ha ac-CeHyccH, o HenaBHen nepenane nena npoTHB r-Ha ac-CeHyccH 
h 37 npyrnx o6BHHaeMbrx no 3TOMy neny ObBHHHTenbHoii nanaTe, o npHBeneHHbrx 
b xanecTBe npHMepa onpeneneHHbrx cynebrrbrx paabnpaTenbCTBax, KOTopbie npoBo- 
nnnncb no chx nop b OTHomeHHH npyrnx 6mbuihx 0<})HiiHanbHbix nan BpeMeH Kan- 
naijjn, h o npennpHHHMaBuiHxca ycHnnax no pemeHHio onpeneneHHbrx npo6neM ch- 
CTeMbr npaBOcyana 3a cneT obpameHna k MeacnyHaponHOH noMomn. nanaTa npHHa- 
na bo BHHMaHne HenocraTOHHOCTB ropnnHHecxoro npencraBHrenbCTBa 
r-Ha ac-CeHyccn, cepbesHbre TpynHocTH b nnaHe 6e3onacHocTH, KOTopbre b Ha- 
CToauiee BpeMa noBceMecTHo omynjaioTca b JIhbhh, oTcyTCTBHe nporpaMM aamnTbr 
CBHneTenen b KOHTeKCTe stoh HecTabHntHOH CHTyanHH b nnaHe 6e3onacHocTH h 
TpynHOCTH, c KOTopbiMH HanHOHanbHbre BnacTH cTanxHBaroTca b nene o6ecneneHHa 
KOHTpona Han HexoTopbiMH neHHTeHUHapHbrMH ynpeacneHHHMH. 

nanaTa npnmna k 3aKmoneHHio, hto hct HHxaxnx npH3HaicoB toto, hto cyne6- 
Hoe pa36HparenbCTBo b OTHomeHHH r-Ha ac-CeHyccn npoBonHTca c uenbro orpa- 
nHTb ero ot yronoBHOH oTBeTCTBeHHocTH, hto noTpe6oBano 6li cnenaTb Bbrnon o 
«HeacenaHHH» no CMbreny cTaTLH 17 (2) (a) CTaTyra. OHa Taxace npHnina x 3axnio- 
neHHio, hto HannoHanbHoe cynebHoe pa36HpaTenbCTBo He MoaceT cHHTaTbca 3anaT- 
HaHHMM xaxoH-nnbo Heo6ocHOBaHHoii 3anepacxoH, hto, b xoHxpeTHbix obcToaTenb- 
CTBax nena, 6bmo 6 bi HecoBMecTHMo c HaMepeHHeM npenaTb r-Ha ac-CeHyccn npa- 
BocynHio no CMbreny craTbH 17 (2) (b). KpoMe toto, nanaTa npHinna x BbiBony, hto 
nopanox BeneHHa paccnenoBaHHa nena r-Ha ac-CeHyccn He aBnaeTca HecoBMecTH- 
mmm c HaMepeHHeM npenaTb r-Ha ac-CeHyccn npaBocynnio b cootb6tctbhh c o6- 
iiihmh TpeboBaHHaMH craTbH 17 (2) (c). no mhchhio nanaTbi, tot (JjaxT hto npaBO 
r-Ha ac-CeHyccn nonb30BaTbca lopHnnHecxoft noMombro Ha 3Tane paccnenoBaHHa 
eme He ocymecTBneHo, He osHanaeT HeacenaHHa no CMbreny stoto nonoaceHHa, no- 
cxonbxy HeT hhxhxhx npH3HaxoB toto, hto 3to He eooTBeTCTByeT HaMepeHHio JIh- 


6/8 


14-27067 



bhh npenaTt r-Ha ac-CeHyccn npaBocynnio; cKopee 3to npencTaBnaeTca cnencTBH- 
eM HBiHeniHeii cHTyauHH c 6e3onacHocTbio b cTpaHe. CooTBeTCTBeHHO, IlaiiaTa 
npranna x 3axmoHeHHio, 3 to Heni>3a roBopuTt o tom, hto JThbhx He acenaer npoBO- 
^htb cyneSHoe pa36HpaTenbCTBO b othouichhh r-Ha ac-CeHyccn nonacHMM o 6 pa- 

30M. 


Bto KacaeTca «choco6hocth» JIhbhh npoBonuTb paccnenoBHHHe huh cyne 6 - 
Hoe pa36HpaTeni.cTBo nena r-Ha ac-CeHyccn, to IlaiiaTa rrpencne Bcero paccMOTpena 
B03MTOKH0CTB toto, hto JlHBHa «Hecnoco 6 Ha nonyHHTB b cBoe pacnopaaceHHe 06 - 
BHHaeMOTO» B CB33H C nOJIHBIM Hh6o CymeCTBeHHBIM pa3BaHOM HUH OTCyTCTBHeM 
CBoeii HapHOHantHOH cyne 6 Hoft chctcmm no CMbiciry CTaTbH 17 (3) CTaTyTa. Ilana- 
Ta He Hauuia npHHHH una BMaBneHHa naHHoro acneKTa HecnocoSHocTH, TaK Kaic 
r-H ac-CeHyccn yace HaxonuTca non CTpaaceft b pacnopaaceHHH hhbhhckhx BJiacTeii. 

,H,anee IlanaTa paccMOTpena cnoco 6 HocTb JIhbhh «irony HHTb b CBoe pacnopa- 
‘/iceHHe Heo 6 xonnMbie noxa3arenbCTBa h cBHneTenbcxHe noKa3aHHa», ynm yace co 6 - 
paHHbre noxaaaTenbCTBa h nocTHmyTyio Ha HauHOHaubHOM ypoBHe CTannro cyne 6 - 
hoto pa36HpaTeni.CTBa. IlanaTa paccMOTpena nocnencTBHa HbrHeuiHeM CHTyauHH b 
nnaHe 6e3onacHocTH Ha TeppHTopnn JIhbhh, b nacTHocTH OTcyTCTBHe 3(J)(J)eKTHB- 
hmx nporpaMM aamuTbr CBHneTeneii, a Taxace tot rjiaxT, hto HexoTopbre neHHTeHHH- 
apHbie ynpeacneHHa eme He nepeBeneHbr non Hanano MHHHCTepcTBa tocthlihh. On- 
Haxo b oTJiHHne ot nena r-Ha Kannaijm, b xotopom JlHBHa He cMoraa ynoBneTBopn- 
TejibHbrM o6pa30M nponcMOHCTpnpoBaTb, hto b paMxax cbohx paccnenoBaHHH OHa 
co 6 pana hchto 6 oJibmee, neM He3HaHHTenbHoe xonHnecTBo cxynHbix noxa3a- 
TejTbCTB, BHyTpeHHee pa36HpaTenbCTBo b oTHomeHHH r-Ha ac-CeHyccH no chx nop 
He CTpanano ot thxhx npo 6 neM. JlHBHa npencTaBHna 3HaHHTenbHbiH o 6 beM noxa3a- 
TejTbCTB, BxnioHaa pan HMeiomHx oTHomeHHe x neny 3aaBneHHH CBHneTeneii h no- 
CTpanaBHiHx, a Taxace Taxne noxyMeHTajrbHbie noxa3arenbCTBa, xax nHCbMeHHbre 
npnxajbr, MennunHcxHe xapTbr h noneTHyio noxyMeHTauHio. Bbin nonpomeH no 
xpaHHeft Mepe onuH HaxonuBHiHHca non CTpaaceft cBHneTenb, h pan BepoaTHbrx 
CBHneTeneii b HacToamee BpeMa HaxonaTca non CTpaaceii b TpHnonbcxoft TropbMe 
Xan 6 a, xoTopaa xoHTponHpyerca npaBHTenbCTBOM JIhbhh. TaxHM o6pa30M, no 3a- 
xmoHeHHio IlanaTbi, Henb3a yTBepacnaTb, hto 3th (JiaxTopbr nenaioT JIhbhio Hecno- 
co 6 hoh npoBonnTb cyne 6 Hoe pa36HpaTenbCTBo nonacHbiM o6pa30M. 

IIpHHHMaa bo BHHMaHne Bee OTHocaiHHeca x neny o6cTonTenbCTBa, IlanaTa He 
Harnna HHxaxnx hhhx ocHOBaHHH cHHTaTb, hto JlHBHa «He b cocToaHHH ocymecTB- 
naTb cyne6Hoe pa r j6npaTenbCTBo eme no xaxHM-nnSo npHHHHaM» b cBa3H c nonHbiM 
nn6o cymecTBeHHbrM pa3BanoM nnn OTCyTCTBHeM CBoeii HaimoHanbHoii cyne6Hofi 
CHCTeMM, xoTopbie ynoBneTBopann 6bi ocTaBineMyca acnexTy Heenoeo6HOCTH no 
CMbreny cTaTbH 17 (3) CTaTyTa. IlanaTa oiMerana, hto HenocTaTOHHocTb lopnnHHe- 
cxoro npencTaBHTenbCTBa r-Ha ac-CeHyccH b npouecce HauHOHanbHoro pasSnpa- 
TenbCTBa He 03HanaeT Taxon Hecnoco6HocTH. B omnne ot nena r-H Kannacjw, b 
xoTopoM HeonHoxpaTHMe nonMTxn oSecneHHTb ropHnHHecxoe npencTaBHTenbCTBo 
He yBeHHanncb ycnexoM, b naHHOM nene, xax 6bmo yxa3aHo, pan mccthmx ansoxa- 
tob H3 nneMeHH r-Ha ac-CeHyccH 3aaBHnn o cbocm acenaHHH npencTaBjiaTb 
r-Ha ac-CeHyccH b xone BHyTpeHHHx pa36HpaTenbCTB, xotx hm noxa He npenocTaB- 
neHM c|)opManbHbie nonHOMonna Ha Benemie nena. 
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Ilanara npmuna k 3aKnioqeHHio, hto aeno nporaB r-Ha ac-CeHyccn paccneay- 
eTca JlHBHea h hto JThbhjt >KeJiaeT h cnoco6Ha Becra paccneaoBaHHe aonacHbiM 06- 
pa30M. TaKHM o6pa30M, aeno nporaB r-Ha ac-CeHyccn 6bijio npH3HaHo HenpneM- 
neMBiM k npoH3BO^CTBy b Cyae cornacHo CTaTbe 17 (1) (a) CTaryTa. 

HaKOHeu, nanaTa oTMeTHjia CTaTbio 19 (10) CTaTyTa, KOTopaa npeaycMaTpn- 
BaeT, hto «[e]cnH Cya pemnn, hto aeno aBnaeTca HenpneMaeMbiM cornacHo CTa- 
Tte 17, IIpoKypop MoaceT npeacTaBHTb npocb6y o nepecMOTpe 3Toro pemeHHa, ec- 
JIH OH nOHHOCTbK) yBepeH B TOM, HTO OTKpblJIHCb HOBbie 06cT0aTeHbCTBa, B CHJiy KO- 
Topbix oTnaaaioT ocHOBaHHa, no kotopmm aeno paHee 6bmo npH3HaHo HenpHeMne- 
MbiM cornacHo CTaTbe 17». TaKHM o6pa30M, IIpoKypop MoaceT oSpaTHTbca k IlanaTe 
c cooTBeTCTByiomeH npocbOoH o nepecMOTpe Haeroamero penieHHa. 
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